
CASE REVIEW: 
 

The landmark case of Godfrey Ngotho Mutiso v Republic (Criminal Appeal No. 17 of 2008), decided by 

the Kenya Court of Appeal at Mombasa on July 30, 2010, is one of the most significant judicial 

precedents in Kenyan history, as it first declared the mandatory death penalty for murder 

unconstitutional. 

By challenging Section 204 of the Penal Code, this ruling paved the structural pathway for the Supreme 

Court's definitive determination on capital punishment years later. 

 

       Case Background 

The appellant, Godfrey Ngotho Mutiso, was originally charged and convicted by the High Court in 

Mombasa for the murder of Patrick Waweru Gachoki in 2004. Under Section 204 of the Kenyan Penal 

Code, any person convicted of murder was automatically subjected to a "mandatory" death sentence. 

Mutiso appealed both the conviction and the statutory requirement of the sentence, arguing that a 

blanket statutory mandate stripped the judiciary of its discretion. 

 

          Key Legal Issues & Findings 

The Court of Appeal (comprising Judges Riaga Omolo, Philip Waki, and Onyango Otieno) centered its 

review on constitutional rights and the separation of powers: 

* Violation of the Right to a Fair Trial: The court found that a mandatory sentencing framework prevents 

an accused person from presenting mitigating circumstances. Because the sentencing phase is a core 

component of a trial, denying a mitigation hearing violates the right to a fair trial. 

* Protection Against Inhuman and Degrading Treatment: The bench ruled that forcing judges to apply a 

uniform death sentence without considering the offender's individual history, culpability, or unequal 

participation in a crime is inherently arbitrary, cruel, and degrading. 

* Interpretation of statutory "Shall": The court agreed with concessions that the word "shall" in Section 

204 of the Penal Code should be interpreted as discretionary ("may") rather than mandatory, effectively 

returning sentencing powers to the trial judge. 

 

 

 

 



        The Ruling & Direct Outcome 

The Court of Appeal declared Section 204 of the Penal Code inconsistent with the letter and spirit of the 

Constitution to the extent that it made the death penalty the only available sentence for murder. 

For Mutiso specifically, the court ultimately re-evaluated the facts of the case, quashed his murder 

conviction, substituted it with manslaughter, and replaced his death sentence with a definitive 12-year 

prison term. 

 

     Legacy, Legal Evolution, and Current Status 

While Mutiso v Republic was a historic judicial leap, its immediate legacy faced a period of legal 

instability before shaping modern Kenyan jurisprudence: 

 

Metric / Era Mutiso v Republic (2010) Subsequent Conflict (2013) Muruatetu v Republic 

(2017) 

Judicial Action: 

Struck down the mandatory death penalty for murder. The Court of Appeal in Nairobi (Mwaura case) 

upheld mandatory death sentences for armed robbery, stating changes must come from Parliament.  

The Supreme Court of Kenya definitively declared the mandatory death penalty unconstitutional. 

Legal Scope: 

Strictly targeted murder, though noted it could apply to treason and armed robbery.  

Limited the progressive rollout of the Mutiso doctrine, causing judicial confusion.  

Explicitly finalized that all trial courts must hold individual sentencing/mitigation hearings for capital 

offenses. 

 

Current Reality (2026): 

Established the initial jurisprudence that the right to life allows curtailment, but not via automatic 

mandates. Superseded by Supreme Court interventions and legislative revisions. Fully 

implemented. Kenya remains a de facto abolitionist state; no executions have occurred since 1987, and 

capital terms are routinely commuted to terms of years or life. 

 


